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HESA URGES THE NATIONAL COUNCIL OF PROVINCES TO REJECT THE 
PROTECTION OF STATE INFORMATION BILL 

 
Press Release: 24 February 2012 

--------------------------------------------------------------------------------------------------------------------- 
As the National Council of Provinces considers the Protection of State Information Bill, 
Higher Education South Africa (HESA) urges parliamentarians to reject the Bill in its 
current form. In a submission to the National Council of Provinces’ Ad Hoc Committee, 
HESA has raised serious concerns about the Bill. 
 
The South African Constitution protects the right to academic freedom as part of 
freedom of expression. To enjoy this freedom, there is a need for free access to and 
dissemination of information. In spite of the fact that the Protection of State Information 
Bill has undergone many positive changes, the Bill still threatens these rights in various 
ways. Not only will the Bill limit the ability of academics to engage in teaching and 
research on legitimate subjects, but it also threatens information flow in society generally 
about security matters. The concerns of HESA are not confined to the implications of the 
Bill for the activities of its own members, but we are concerned about its implications for 
society as a whole.  Much of the public debate on the Bill has been about its likely 
effects on the media, with little focus on its implications for academia, and for the 
academy and society interface. This statement addresses that gap. 
 
The Bill will make research into aspects of the security cluster extremely difficult. Any 
research that is in the public interest, but that is based on leaked classified information, 
will be criminalised and the researcher could be arrested for failing to report possession 
of classified information. The Bill does penalise those who classify information for 
improper purposes, such as to conceal corruption or prevent embarrassment. However, 
there are many documents that may be classified for what the Bill considers to be 
‘proper reasons’ that researchers will be unable to access, given the vague grounds for 
classification and the still overbroad definition of national security. 
 
The declassification procedures are bound to frustrate even the most tenacious of 
researchers. Academics whose research depends on classified information would not be 
able to plan their research work easily since the period for determination of requests for 
classified information will be determined within an undefined ‘reasonable time’. 
Researchers will now have to, in addition to researching for relevant information, confirm 
with classification authorities whether the information they gleaned from public sources 
is classified or not. Otherwise, they face an imprisonment term for obtaining, holding, 
releasing or publishing classified information. This will inevitably have a chilling effect on 
academic freedom. The possession or publication of classified material should not be 



criminalised, otherwise researchers may be put off from researching the security cluster 
for fear of coming into possession of a classified document. 
 
Since the application, review and appeal for access to information in this area have been 
restricted to those officials and line ministers who classified the information in the first 
place, it would now be nigh impossible to obtain information especially on controversial 
projects that require review. The situation is not made easier by the fact that the Bill 
does not protect researchers who somehow manage to obtain the information from 
employees working in these areas. While the whistleblower is protected from 
prosecution for disclosure, the researcher is not and can face imprisonment for a term 
ranging from 5 years to 25 years depending on the type of information 
received/published. 
 
Research into court proceedings and critiques of court judgments is made impossible 
especially in those cases where evidence and documents relied on by the courts in 
reaching their conclusions are classified. This is because courts are now precluded from 
enclosing this evidence in their judgments. A researcher who wishes to critique the 
conclusions of the judges would now have to apply to the relevant court for access to 
these classified evidences. The attendant cost and time makes this area a no-go zone 
for many, if not most, researchers. 
 
Researchers and students from foreign countries could be exposed to unreasonable 
suspicion and intimidation by section 41 of the Bill, which makes it an offence to be an 
unregistered intelligence agent if you have the potential or expectation of being a foreign 
intelligent agent. If uncircumscribed, this provision could hamper international academic 
exchange and collaboration among scholars, and contribute to a drop in foreign-
student/scholar applications to South African colleges and universities. 
 
The implications of these provisions are that teaching and research on the security 
cluster will be frustrated. Several universities undertake research and offer courses on 
strategic studies, and they will be the most heavily affected. Researchers and lecturers 
may shy away from studying current issues concerning the security cluster, as the 
information needed to undertake this work may be difficult to access. They may also fear 
the dilemmas presented by coming into the possession of classified documents, 
including having to reveal sources of information that are necessary to undertake their 
research. Prospective interviewees could well dry up, as they fear disclosing confidential 
information.  
 
These problems could lead to teaching and research becoming detached from the 
events taking place in the security cluster. Knowledge production about strategic issues 
facing the cluster, and the role of the police, intelligence sector and the military in 
society, will become more difficult. Universities have a role to play in democratising 
knowledge to improve society. If they cannot obtain access to the information necessary 
to generate this knowledge, then society will be the poorer for it. 
 
A secretive security cluster, sealed up from public scrutiny, is dangerous. World history 
is littered with examples of intelligence officials, police and military personnel who have 
abused their power when secrecy prevails over transparency. Furthermore, if academics 
cannot access information about the cluster readily, then crucial lessons to be learned 
from problems that have arisen in the cluster cannot be analysed, which may deny the 
intelligence, military and police crucial opportunities to become learning organisations. A 



security cluster that is not informed by debate about its priorities and activities can 
quickly become inward focussing and out of touch with reality. It may fail to address key 
social problems, or it may address them inappropriately. 
 
While we acknowledge that there is information that should be kept secret to protect 
national security, especially operational information, the Bill will restrict society’s access 
to information. 
 
In summary, given the effect of the Bill on access to information; academic freedom; 
broader academic activities of Higher Education Institutions; teaching and research of 
security-related disciplines; international students, HESA urges the National Council of 
Provinces to reject the Protection of State Information Bill. It is HESA’s firm view that 
without access to information, the process of knowledge generation is hampered and 
academic freedoms are placed in jeopardy. 
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