
HESA Response to Reporting Regulations for HE Institutions 2013 Page 1 

 

 
 

HIGHER EDUCATION SOUTH AFRICA 
 
 
 
 
 
 
 
 
 

 
1 February 2013 
 
Acknowledgement: This submission is based on individual comments made by the following 
HE Institutions to HESA: Central University of Technology; Durban University of Technology; 
Nelson Mandela Metropolitan University; Rhodes University; Stellenbosch University; 
University of Johannesburg; University of Limpopo; University of Pretoria; University of South 
Africa; University of the Free State and Vaal University of Technology .In addition, inputs were 
also gathered from the Finance Executives’ Forum (FEF) of HESA, a community of practice 
comprising Finance Executive Heads of all the 23 public HE Institutions.  
 
This work is copyright-free to universities and other relevant bodies provided that attribution 
of authorship is made to HESA. Apart from such use, all rights in copyright are reserved. 
 
Further enquiries should be made to the Acting Chief Executive Officer: 
 
Ph: +27 481 2842 
Fax: +27 481 2843 
Email: admin@hesa.org.za 
Web: www.hesa.org.za 
 

  

mailto:admin@hesa.org.za
http://www.hesa.org.za/


HESA Response to Reporting Regulations for HE Institutions 2013 Page 2 

 

HESA RESPONSE TO THE GUIDELINES FOR REPORTING 
REGULATIONS BY PUBLIC HIGHER EDUCATION 

INSTITUTIONS 
 
1 BACKGROUND 
 
HESA supports reasonable moves by the Department of Higher Education and Training 
(DHET) to ensure that public funds allocated to Higher Education Institutions (hereinafter HE 
Institutions) are governed, administered and utilised by HE Institutions optimally, reasonably 
and accountably. On 29 November 2012 the Draft Regulations for Reporting by Public Higher 
Education Institutions and Implementation Manual (hereinafter the November 2012 Draft 
Regulations and Implementation Manual) were published by the Minister of Higher Education 
and Training (General Notice 1002 in Government Gazette 35923 of 29 November 2012), in 
accordance with section 41, read with section 69, of the HE Act 101 of 1997 (hereinafter the 
HE Act).  These Regulations are intended to repeal the 2007 Regulations for Reporting by 
Public Higher Education Institutions (Government Notice 691 in Government Gazette 301232 
of 1 August 2007) (hereinafter the 2007 Regulations).   
 
The November 2012 Draft Regulations follow the May 2012 Draft Regulations for Reporting 
by Public Higher Education Institutions, which were forwarded to various entities within the 
Public HE sector for their comments. HESA has noted and studied the November 2012 Draft 
Regulations and Implementation Manual, and it has further noted and appreciated that some 
of the earlier comments on, and suggestions in respect of, the May 2012 Draft Regulations for 
Reporting by HESA Funding Strategy Group and Public Higher Education Institutions 
(submitted by Public HE institutions and HESA’s Finance Executive Forum) have been 
incorporated into the document, where appropriate. 
 
HESA wishes, however, to express the following: 
 

a. Efforts on the part of the DHET must affirm and be deeply respectful of the principle of 
institutional autonomy within the context of the triangular basis of institutional 
autonomy, public accountability and academic freedom, situated within the framework 
of co-operative government which determines the relationship between government 
and the HE sector.  The DHET efforts must take into account the roles and 
responsibilities of HE councils, which are charged with ensuring the effective 
governance, management and administration of public and other funds. That is to say, 
any requirements of and interventions on the part of the DHET must not infringe on 
what are the responsibilities of an HE council and the management of an HE Institution. 

 
b. Both the scope and the regularity of the proposed reporting requirements will increase 

costs associated with financial administration, including the possible need for 
additional administrative personnel. 

 
c. While in some instances there may be good reasons for more regular and 

comprehensive reporting, such reporting must avoid placing onerous burdens on all 
HE Institutions as a way of seeking to deal with problems at some HE Institutions. 

 
d. If HE Institutions are to be required to devote considerable effort and resources to 

regular and comprehensive reporting, correspondingly, there must exist the necessary 
capacities and capabilities within the DHET to meaningfully process and engage with 
such reporting. 
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e. The 2012 Draft Regulations presuppose that HE Institutions have fairly sophisticated 
systems of planning, risk assessment, and monitoring and evaluation in place to 
support the DHET’s performance reporting requirements. HESA is of the view that this 
may not be always the case, therefore cognisance should be taken of the need for 
building such capability across the sector. 

 
In broad terms, our input covers the following areas: 
 

 Legal implications of the 2012 Draft Regulations; 

 The 2012 Draft Regulations’ potential implications on autonomy of HE institutions; 

 Implications of the 2012 Draft Regulations on governance and management of HE 
Institutions; 

 Technical and financial implications of the 2012 Draft Regulations; and 

 Conclusion. 
 
2 LEGAL IMPLICATIONS OF THE REGULATIONS 
 
 
This section focuses on the question of whether the enabling provisions indicated in the 

introductory part of the November 2012 Draft Regulations can in law be said to form a sufficient 

legal basis for the November 2012 Draft Regulations. This overview also compares the 

November 2012 reporting requirements with the 2007 reporting requirements, and indicates 

that there is a significant shift from the 2007 reporting and monitoring to the November 2012 

reporting, consideration, engagement, monitoring, evaluation and approval approach, by 

expanding significantly the categories of matters in respect of which annual reporting needs 

to be done, and requiring, for the first time annually updated five year performance plans to 

be submitted by not later than 31 October of every year.  In addition, the compulsory 

submission of mid-term reports is also a new requirement.  As regards many other public HE 

Institutions, the November 2012 Draft Regulations impose new reporting obligations not 

provided for in the Institutional Statutes of the individual HE Institutions. 

The introductory part of the November 2012 Draft Regulations indicates that section 41, read 

with section 69, of the HE Act 101 of 1997 forms the enabling framework within which the 

November 2012 Draft Regulations are issued.  Section 41 of the HE Act 101 of 1997 states 

as follows: 

 
“41 Records to be kept and information to be furnished by council 
 
(1) The council of a public higher education institution must in the manner prescribed 
by the Minister-  
(a) keep records of all its proceedings; and 
(b)  keep complete accounting records of all assets, liabilities, income and 

expenses and any other financial transactions of the public higher education 
institution as a whole, of its substructures and of other bodies operating under 
its auspices. 

(2) The council of a public higher education institution must, in respect of the preceding 
year and by a date or dates and in the manner prescribed by the Minister, provide the 
Minister with such information, in such format, as the Minister prescribes.” 
 

Section 69 of the HE Act 101 of 1997 states as follows: 
 

“69 Regulations 
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The Minister may make regulations consistent with this Act on- 
(a) any matter which the Minister is empowered or required to prescribe by -    

regulation in terms of this Act; 
(b) the maximum remuneration of council members; 
(c) the annual reporting framework;  
(d) any policy matter as contemplated in section 3; 
(dA) the composition, procedures and duration of any committee of the CHE; 
(dB) the circumstances and manner in which fees for services contemplated in 

section 7 must be paid; and 
(e) any other matter which it is necessary or expedient to prescribe in order to 

achieve the objects of this Act.” 
 

It should be noted that provisions exist in the HE Act 101 of 1997, as amended, to hold HE 
Institutions to account to the public through the Minister of Higher Education and Training 
including by means of reporting. For example, section 38I of the HE Act 101 of 1997 deals 
with the Annual Report (including a financial statement on the performance of its functions): 
 
38I Annual report 
 
The council must, within three months after the end of each financial year, submit a report to 
the Minister which includes a financial statement on the performance of its functions during 
the preceding financial year. 
 
Similar to paragraph 2.2.2 of the 2007 Implementation Manual (in respect of King II), regulation 
7 of the November 2012 Draft Regulations requires that the Council and the Executive 
Management of Public HE Institutions must comply with the content and recommendations of 
King III, and impels the following accordingly: 
 

“It is important to note that King III has opted for an ‘apply or explain’ governance 
framework.  Where the Council believes it to be in the best interest of a public higher 
education institution, it can adopt a practice different from that recommended in King 
III, but must explain it.  Explaining the different practice adopted and an acceptable 
reason for it, results in consistency with King III principles. 
 
The framework recommended by King III is principles-based and there is no ‘one size 
fits all’ solution.  Public higher education institutions are encouraged to tailor the 
principles of the code as appropriate to the size, nature and complexity of their 
organization.”  

 
 
In addition to the current (existing) 2007 reporting requirements, the November 2012 Draft 
Regulations require that a further number of matters need to be reported on.  The (November 
2012) additional reporting requirements are:  
 

(a) Performance plan 
(b) Mid-term report (Bi-annual reporting) 
(c) Additional reporting as part of Annual Report: 

i. Performance Report 
ii. Council’s Statement on Sustainability 
iii. Council’s Report on Transformation 
iv. Disclosure of Gross Remuneration of Council Members 
v. List of Council Members indicating their constituency 
vi. Copies of Records of Proceedings (if requested) 
vii. Additional information (if requested) 
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(d) Additional committees to be established and reported on in Council Statement 
on Governance: 

i. Risk committee 
ii. IT governance committee 

(e) Additional information to be provided in institutional forum’s report to Council: 
According to Regulation 6(f) of the November 2012 Draft Regulations, the 
Institutional Forum’s Report to Council must not only include: 
 

i. All instances of advice sought by and advice given to the Council by the 
Institutional Forum; and 

ii. The composition of the Forum; but also:  
iii. How often they met; and  
iv. Whether the Institutional Forum was consulted in every instance that 

the Council Membership Committee deliberated regarding a vacancy 
on Council.  

 
[However, neither the HE Act 101 of 1997 (section 31(1)) nor the Statutes of most HE 
Institutions provide for the Institutional Forum to be consulted in every instance that the 
Council Membership Committee deliberated regarding a vacancy on Council.] 
 
When analysing the relevant parts in the two sets of Regulations – 20078 and 2012 (as 
illustrated below) - there is a shift in emphasis from reporting/monitoring (in the 2007 
Regulations) to consideration/further engagement/monitoring/evaluation and approval (in the 
November 2012 Draft Regulations):  
 
(a) The 2007 Regulations for Annual Reporting only provide for the compulsory 

submission of an annual report in respect of the preceding financial year as 
follows: 

i. Regulation 2.5:  Public higher education institutions must submit their 
annual reports in respect of the preceding year on or before 30 June each 
year. Two hard copies of the Annual Report and an electronic copy of the 
Financial Data Template must be submitted. 

(b) The November 2012 Draft Regulations provide, in addition to the submission of 
an Annual Report as well as mid-term report, for the compulsory annual 
submission of a five-year Performance Plan (which must be updated on an 
annual basis) by not later than 31 October of every year, as follows: 

i. Regulation 4(a):  “A public higher education institution should prepare a 
Performance Plan in the prescribed format for consideration by the 
Department in order to regularize the reporting of higher education 
institutions.” 

ii. Regulation 4(c):  “The Performance Plan must be submitted to the 
Department on or before 31 October of each year to allow for further 
engagement between the two parties.” 

iii. Regulation 5(a):  “In order to facilitate effective performance monitoring, 
evaluation and corrective action within a reporting year, a public higher 
education institution must establish procedures for bi-annual reporting and 
assessment with regard to implementation and achievement of 
predetermined objectives including financial management.” 

iv. Regulation 6(b):  “… Engagement between the Department and a public 
higher education institution will be arranged by the Department to discuss 
the performance as reported in the annual report.” 

 
As regards the general framework for reporting, the wording of the Implementation Manual of 
the November 2012 Draft Regulations remains largely unchanged from the Implementation 
Manual of the 2007 Regulations for Annual Reporting: 
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(a) The Implementation Manual of the 2007 Regulations for Annual Reporting 

provides as follows: 
i. Implementation Manual Chapter 1.2:  “By law they are required to provide 

such account to the state through the Minister of Education and … to report 
to other stakeholders…” and “Individuals or groups of individuals that 
assume fiduciary and/or managerial responsibilities by means of delegated 
mandates incur an absolute responsibility to give a regular account of the 
results of exercising those delegated powers. In discharging this obligation 
it is essential that this form of reporting is not restricted to events, facts, and 
achievements in abstract terms but provides the means whereby these can 
be assessed and measured against projected outcomes, plans, and 
targets.” 

ii. Implementation Manual Chapter 1.3:  “… providing the Minister with a tool 
to monitor institutional compliance with relevant legislation, and further 
monitor council’s ability to promote efficiency, effectiveness, and ethical 
behavior when exercising control over state resources…” 

(b) The Implementation Manual of the November 2012 Draft Regulations provides 
as follows: 

i. Implementation Manual Chapter 3:  “… providing the Minister with a tool 
to monitor institutional compliance with relevant legislation, and further 
monitor council’s ability to promote efficiency, effectiveness, and ethical 
behavior when exercising control over state resources…” 

ii. Implementation Manual Chapter 4:  “… The Higher Education Act requires 
public higher education institutions to report on their general – specifically 
including the financial – condition (section 41).” 

iii. Implementation Manual Chapter 5:“… Individuals or groups of individuals 
that assume fiduciary and/or managerial responsibilities by means of 
delegated mandates incur an absolute responsibility to give a regular 
account of the results of exercising those delegated powers” and ““By law 
they are required to provide such account to the state through the Minister 
of Education and … to report to other stakeholders…” 

 
Our assessment is that if the November 2012 Draft Regulations were to be finally promulgated 
in its current form, the following reports will have to be submitted by every Public HE Institution 
(in terms of both the November 2012 Draft Regulations and the November 2012 Draft 
Implementation Manual) (this indicates that a significant number of issues are henceforth to 
be added to the existing (2007) reporting responsibilities): 
 

(a) Five year performance plan (updated annually) [new requirement] 
(b) Mid-term report with regard to implementation and achievement of predetermined 

objectives including financial management [new requirement] 
(c) Annual Report, consisting of the following: 

i. Performance report [new requirement] 
ii. Report of Chairperson of the Council 
iii. Report of Vice-Chancellor on management and administration 
iv. Council’s Statement on Governance, which must additionally include 

information on the: 

 To be established Risk committee [new requirement] 

 To be established IT governance committee [new requirement] 
v. Council’s Statement on Sustainability [new requirement] 
vi. Senate’s Report to Council 
vii. Institutional Forum’s Report to Council, which includes: 
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 All instances of advice sought by and advice given to the Council by 
the Institutional Forum  

 Composition of the Forum  

 How often the Institutional Forum met [new requirement] 

 Whether the Institutional Forum was consulted in every instance that 
the Council Membership Committee deliberated regarding a vacancy 
on Council) [new requirement] 

viii. Report on Internal Administrative/Operational Structures and Controls (only 
in terms of the 2007 Implementation Manual and the November 2012 Draft 
Implementation Manual) 

ix. Council’s Report on Risk Assessment and Management 
x. Statement of Finance Executive and Chairperson of Finance Committee on 

Annual Financial Review 
xi. Council’s Report on Transformation [new requirement] 
xii. Audited Financial Statements 
xiii. Disclosure of Gross Remuneration of Council members [new requirement] 
xiv. Supplementary Financial Data 
xv. Gross Remuneration of Senior Management 
xvi. List of Council members indicating their representative constituency [new 

requirement] 
xvii. Copies of Record of Proceedings (if requested) [new requirement] 
xviii. Additional information (as requested) [new requirement] 

 
The above analysis reveals that the enabling provisions of the HE Act 101 of 1997 
indicated in the introductory part of the November 2012 Draft Regulations (section 41 
read with section 69) do not provide a legal basis for the following new reporting 
obligations: 
 

(a) Mid-term report 
(b) Five-year performance plan (updated annually) 
(c) The additional reporting obligations relating to two new functions provided for 

every Institutional Forum: 
i. How often the Institutional Forum met; and 
ii. Whether the Institutional Forum was consulted in every instance that the 

Council Membership Committee deliberated regarding a vacancy on 
Council. 

(d) The additional obligations relating to the establishment of, and reporting on, the 
Risk committee and IT governance committee 

 
Furthermore, taking into account that the November 2012 Draft Regulations impose additional, 
reporting obligations on the Principal, Council and the Institutional Forum (not contained in 
either the 2007 Regulations for Annual Reporting or many of the Statutes of individual HE 
Institutions, the question must be asked whether the Minister may, by means of subordinate 
legislation (the November 2012 Draft Regulations), in fact amend other subordinate legislation 
(i.e. the (Institutional) Statutes of individual HE Institutions). 
 
Our observation therefore is that there is no enabling legal basis for the new requirements as 
regards the compulsory submission of the annually updated five year performance plan by not 
later than 31 October of each year (for the next year), as well as of the compulsory submission 
of a mid-term report. In similar vein, the additional reporting requirements in respect of 
Institutional Forums cannot be said to be based on the above-mentioned enabling provisions 
(section 41, read with section 69, of the HE Act 101 of 1997). 
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If enacted in their current form, the November 2012 Draft Regulations would, we believe, be 
partly illegal (and thus unenforceable) to the extent that the 1997 HE Act cannot be said to 
authorise the enactment of compulsory submission and reporting requirements as regards the 
annually updated version of the five year performance plan of every Public HE Institution as 
well as of mid-term report by every Public HE Institution as well as the additional reporting in 
respect of Institutional Forums.   
 
Even in the absence of a legally valid enabling provision, compliance by Public HE Institutions 
with the compulsory reporting and submission of, on an annual basis, of their performance 
plans and mid-term reports, would raise the spectre of HE Institutions being  managed, 
monitored, controlled and directed similar to a government department within the Executive – 
where the Department concerned must submit, for the approval of the relevant Minister and 
National Treasury, the following planning and reporting documents: 
 

(a) An Annual Performance Plan (in prescribed format); 
(b) Quarterly Evaluation Reports (in prescribed format) (in the case of Public HE 

Institutions it is proposed that one bi-annual review report be submitted); and 
(c) An Annual Report (in prescribed format)). 

 
We are of view that this approach would have a corrosive effect to the extent that the 
Department of Higher Education and Training and the Minister would be in a position to 
prescribe to, manage, engage, monitor, evaluate and control Public HE Institutions in a 
manner similar to that which is implemented in respect of government departments within the 
Executive – which approach is contrary to the notion of institutional autonomy (which is 
provided for in both the 1997 Education White Paper and the Preamble to the HE Act 101 of 
1997), and which forms part of the interlinked triangular basis of institutional autonomy, 
academic freedom and public accountability - being the framework for the co-operative 
governance relationship between the State and the Public HE Sector. 
 
3 DRAFT REGULATIONS’ IMPLICATIONS ON THE AUTONOMY OF THE 

INSTITUTIONS 
 
The Higher Education sector is regulated by the HE Act 101 of 1997 “HE Act”. 
Chapter 4 of the this Act deals with the “Governance of Public Higher Education Institutions” 
and provides for the establishment of specified structures, councils, committees, positions, 
etc. Section 27 of the HE Act explicitly states that: 
 

“27 Council of public higher education institution 
(1) The council of a public higher education institution must govern the public 

higher education institution, subject to this Act and the institutional statute.” 
 
and that 
 

“30 Principal of public higher education institution 
The principal of a public higher education institution is responsible for the management 
and administration of the public higher education institution.” 

 
The HE Act furthermore provides for annual audits, reporting to the Minister in respect of the 
“preceding” year and reporting on the overall governance of the institution, as outlined in s41: 
 

“41 Records to be kept and information to be furnished by council 
 

(1) The council of a public higher education institution must in the manner 
determined by the Minister-  

(a) keep records of all its proceedings; and 
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(b) keep complete accounting records of all assets, liabilities, income and 
expenses and any other financial transactions of the public higher 
education institution as a whole, of its substructures and of other bodies 
operating under its auspices. 

(2) The council of a public higher education institution must, in respect of the 
preceding year and by a date or dates and in the manner determined by the 
Minister, provide the Minister with- 

 
(a) a report on the overall governance of the public higher education 

institution;  
(b) a duly audited statement of income and expenditure; and  
(c) a balance sheet and cash flow statement.  

 
(3) The council of a public higher education institution must provide the 

Minister with such information, in such format, as the Minister may 
reasonably require.”  

 
From the legislation it is clear that: 
 

1. The Council of an HEInstitution is responsible for governance; 
2. The Principal of an HEInstitution is responsible for management and 

administration; 
3. Records must be kept and annually audited; and 
4. Reporting must be done to the Minister on the preceding year. 

 
Our view is that the HE Act does not provide a legal framework for the Minister to: 
 

1. Call for any protective information including, but not limited to: a Performance Plan, 
predetermined objectives, budgets, cash flow forecasts, proposed borrowings, etc. 
(refer to section 4 of the 2012 Draft Regulations) to be submitted to the Minister; 

2. Have the right of further engagement with the HE Institution in respect of the 
Performance Plan;  

3. Limit actions of Councils such as approving a deficit budget; 
4. Endorse actions of Councils such as deficit budgets (section 4 of the 2012 Draft 

Regulations); 
5. Call for bi-annual or mid-term “progress” reports and financial overviews (section 5 

of the 2012 Draft Regulations); and 
6. Call for additional information from identified institutions after analysing the bi-

annual report. 
 
Furthermore it should be noted that the Public Finance Management Act 1 of 1999 (hereinafter 
PFMA) does not apply to public HE Institutions and that section 47(4)(c) of the PFMA 
specifically excludes “any institution of higher education”. 
 
The Ministry of Education announced in 2004 that public HE Institutions are subject to the 
Public Audit Act, (Act no. 25 of 2004) (the “PAA”).  In terms of this Act, the Auditor General 
(“AGSA”) may decide to audit institutions funded by the National Revenue Fund or a Provincial 
Revenue Fund or by a municipality or who is authorised in terms of any legislation to receive 
money for a public purpose (from section 4(3) of the PFMA).  The AGSA may decide not to 
audit such institutions subject to certain conditions regarding audit, auditor appointment, its 
powers and responsibilities and submission by the auditor to the National 
Treasury/DHET/AGSA. 
 
The 2012 Enhancements document issued by the DHET emphasises the need for a public 
HE Institution to comply with sections 25 and 16 (dealing with appointment and discharge of 
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auditors in consultation with the AGSA) and section 28 of the PAA (dealing with auditors’ 
reports including reporting on compliance with legislation and performance of the auditee 
against predetermined objectives). 
 
Using the above three sections (sections 25, 26 and 28) of the 2004 PAA, the 2012 
Enhancements document (issued by DHET, and not by the AGSA) contains the following 
instruction for all public HE institutions: 
 

“For the financial year ending 31 December 2011, it is a requirement that all public 
higher education institutions should ensure compliance with this legislation. However, 
the reporting of predetermined objectives is a process of consultation through a 
discussion on a reporting framework.” 

 
No explicit mention was made by the DHET or the AGSA of the statutory basis that would 
empower the DHET to compel public HE Institutions to comply with the 2012 Enhancements 
document and the 2012 Draft Regulations and the PAA.  Since reporting on the 2011 
Financial/Calendar year, public HE Institutions have willingly participated with the 
mentioned sections of the PAA, without any legally valid enabling provision being in 
place. 
 
4 IMPLICATIONS OF THE DRAFT REGULATIONS ON GOVERNANCE AND 

MANAGEMENT OF HE INSTITUTIONS 
 
It is HESA’s view that a number of foundational governance assumptions on which the 
relationship between Higher Education and the State is based, are going to be undermined if 
these 2012 Draft Regulations were to be enacted in their current. These foundational 
governance assumptions are aptly captured in the Education White Paper 3 as follows: 
 

 No single actor or agency can claim sole responsibility or authority for determining 
the policies and priorities of the higher education system. 

 Competing and complementary interests, interdependence and common goals must 
be recognised. 

 Participation and effectiveness must be balanced. 

 Power, shared accountability and responsibility require cooperative behaviour from 
all participants. 

 
Should the 2012 Draft Regulations be implemented, an onerous additional responsibility would 
be placed on the shoulders of the DHET and the Minister, and by implications the 
responsibilities of Councils would be scaled down.  
 
The question remains whether these 2012 Draft Regulations could be implemented. It is 
HESA’s view that the Draft Regulations as they currently stand are bound to impact adversely 
on the HE Institutions’ autonomy (both at the sectoral and individual levels). The concomitant 
replacement of the steering model with the control and command model would also mean the 
end of cooperative governance as the guiding framework that determines and defines the 
current relationship between public HE Institutions and the State. To this end, public HE 
Institutions would in fact become public entities within the Executive Branch if the State, fully 
governed, controlled, managed, and monitored by a Government Department, with the 
Minister concerned the Executive Authority (political head) and the Director-General 
concerned both administrative head and accounting officer. It is our view that the 2012 Draft 
Regulations should instead oblige HE Institution councils to introduce performance plans, 
intermediate financial reports, reporting against pre-determined objectives and integrated 
reporting. 
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Besides the administrative task of evaluating and approving copious documents from all the 
23 public HE Institutions two times a year, ultimate accountability for financial failure or general 
non-performance of any institution would rest with the Minister and Director-General. These 
goes against the very foundational governance assumptions referred to above. It is our view 
that Council as the governing authority of a Public HE Institution bears ultimate 
responsibility for, and has ultimate authority over, all the activities of the institution it 
governs. The reporting regulations should reinforce the role and authority of Councils 
as legitimate governing authorities of HE Institutions, rather than the Minister and the 
DHET. 
 
5 COMMENTS ON TECHNICAL AND FINANCIAL IMPLICATIONS AND 

REPORTING REQUIREMENTS 

 
Without derogating from the considered view of HESA about the: 
(a) unacceptability of the replacement of co-operative government with the government 

control of HE Institutions; 
(b) the absence of a legally valid enabling statutory provision to effect the compulsory 

submission of (i) performance plans, (ii) bi-annual reports, and  
(iii) reports of Institutional Forums i.r.o. specified issues; and 

(c) the additional extensive administrative burden on HE Institutions,  
the following (non-exhaustive) technical and financial matters as contained in the 2012 Draft 
Regulations are highlighted: 
 
5.1 TECHNICAL AND FINANCIAL IMPLICATIONS OF THE DRAFT REGULATIONS 
 
Although the November 2012 Draft Regulations are an improvement on the May 2012 version, 
many of the latest proposed changes in the current regulations have again given rise to 
practical problems for Higher Education Institutions (HEIs) to comply with.  Many of the 
proposed changes are questioned for the reason of such “late changes” because the results 
of such proposed changes are not always clear to the Higher Education Sector. To this end, 
the following (non-exhaustive) broad observations and comments are made: 
 
5.1.1 Section 1: General definitions - “SA GAAP” – There is no further reference to SA GAAP 

in this document and SA GAAP was replaced by IFRS for year-ends starting after 1 
January 2013.  This should be removed. It is further advised that the following 
definitions be added to the document: (i)  Institutional cycle: institutions plan over 
three year cycles in relation to the government budget; and (ii) HEMIS reporting: these 
are reports submitted to the DHET in each reporting cycle. 

 
5.1.2 Section 3: Date of commencement - It is requested that the phrase “take effect on 

publication” be amended to read “take effect for HEIs from the next full financial year 
following the promulgation of the regulations”. Practical difficulties would be 
experienced if these regulations were to take effect in the middle of the financial year, 
e.g. pre-determined objectives cannot be agreed mid-term and systems cannot be put 
in place or aligned to provide the desired information mid-way through the year. 

 
5.1.3 Many of the items for which information is being called imply that the purpose of the 

draft regulation concerned is to establish a compliance framework and not to enhance 
a governance framework and the monitoring of policies and procedures by each HE 
Institution.  This should be aligned. 

 
5.1.4 There is a disjuncture between timelines of the DHET and required submission 

deadlines and the established rhythm within HE Institutions (academic, council 
meetings, setting of goals, negotiations of fees and payroll increase, etc.).  The 
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timelines furthermore do not reflect the availability of meaningful data and future 
estimates and the communication thereof by the DHET to the HE Institutions for 
meaningful planning and response thereto by the HE Institutions. 

 
5.1.5 The governance framework of King 3 is more understandable and relevant than the 

PFMA (which is not applicable to HE Institutions). 
 
5.1.6 Much of the reporting data requested is already available within the respective HE 

Institutions (but in a format suitable for their own needs and purposes), and many HE 
Institutions simply do not have the resources to comply with such onerous reporting 
requirements nor do they find it to be valuable to the sector and the DHET. Executives 
and Councils of HE Institutions would in effect be forced, (in terms of the 2012 Draft 
Regulations) to focus narrowly on a set of administrative responsibilities to be 
compliant. 

 
5.1.7 The availability of resources (time, capabilities, experience, etc) within the DHET to 

consider the reporting by the HE Institutions are questioned and the fear is expressed 
that engagement on these reports will not be relevant, constructive and provide useful 
information for the DHET to prevent mismanagement within HE Institutions. 

 
5.1.8 The implementation phases of the new regulations should be clarified. 
 
5.1.9 The process and timelines of further requests for information by the DHET should also 

be clarified by engagement with the HE sector. 
 
5.1.10 The definition of “large tenders” (refer to pg. 17 (last bullet)) should be included in the 

regulations. Although HESA understands the merits of the inclusion of this point, 
institutions should rather be required to have evidence of a high standard of corporate 
governance related to the management of tenders and, where applicable, evidence of 
internal audits conducted in this regard. 

 
 
5.2 COMMENTS ON REPORTING REQUIREMENTS 
 
The following (non-exhaustive) specific comments are made in respect ofthe reporting 
requirements: 
 
5.2.1 Performance Plan: 
 

a. The Performance Plan should not be in a prescribed format.  Only the minimum 
content should be specified with a free-flow format. An HE Institution’s 
information and “performance plans” will vary between institutions given the 
diversity of missions and operations in the different institutions. The DHET is 
encouraged to rather formulate the reporting requirements in the form of 
guidelines e.g. “as best practice would cover the following”. It would be better 
by far to stipulate categories of Performance/Objectives which must be 
addressed such as: Financial data, Financial Aid, Students, Academic, Student 
Demographic, Staff Academic/qualification, Staff Demographic, Research, 
Extension Services; etc. 

b. The change from “approval by” to “for consideration” is accepted, but there is 
no need to mention such a “widely termed purpose” for submitting the 
Performance Plan. 

c. The 5 year period will not provide useful and valuable planning information.  
The current ministerial statement and funding is only applicable for a 3 year 
period and the enrolment plans are also subject to a 3 year cycle.  A 3 year 
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period is therefore strongly recommended to coincide with the 3-year rolling 
MTEF framework and budgetary allocation of the National Treasury and 
Ministerial statements.  A period longer than 3 years would be highly uncertain, 
likely never to materialise and hugely depended on too many assumptions. In 
addition, enrolment plans are three-year driven plans. 

d. Split the two different requirements (period and content to be consistent with 
goals) into different items (Regulation 4(b)(i)). 

e. It should be clarified that the predetermined objectives are only those 
committed by Council to the DHET. These will include only those commitments 
made by Council to DHET on specifically funded projects and enrollment plus 
cash flow projections of revenue and expenditure for 1 year plus budget for 3/5 
years plus 1 year borrowings and risks.  For an example, it could be that 6 items 
are listed here on specifically funded projects and enrollments while in the 
Annual Financials / Integrated Report the HE Institution would have these 6 
items plus 4 other key items (and the 10 are audited on performance), bearing 
in mind that the first 6 would need to “be consistent with goals and objectives 
as stated in a public higher education institution’s strategic plan”(Regulation 
4(b)(i)). 

f. The submission deadline of end October is not practical for HE Institutions.  
Budgets are normally prepared in the latter half of the year and approved by 
Council at the last meeting of the year.  Having to comply with an October 
deadline would require all processes to move at least 3 months earlier.  Such 
timing would be impractical and many key sets of information would simply not 
yet be available (such as payroll and student fees increases, as these are 
normally negotiated until late in the year). Too many unreliable estimates would 
need be done by end October.  It would be ideal if the DHET could provide HE 
Institutions with their subsidy allocations in October of each year to enable the 
Council to consider a performance plan and budget before November of each 
calendar / financial year of an HE Institution with a view on the following year. 

g. Timelines for possible engagement between the DHET and individual HE 
Institutions should be inserted. 

h. The paragraph on “deficit budget” is best deleted.  The format and content of 
budgets differ vastly between HE Institutions.  For example, some HE 
Institutions do not budget for interest, dividends and other income from long 
term investments but only interest on working capital.  Total income is 
furthermore not defined and again the basis for such number will be vastly 
different from one HE Institution to another.  It is furthermore not clear whether 
this budget should be a cash flow estimate of IFRS based income and 
expenditure or whether it should be only operational or all-inclusive. Adding 
words such as “unless the Department first endorses such a budget after 
engagement with and motivation by the public higher education institution 
concerned” again infringes on the institutional autonomy of HE Institutions and 
undermines the role of Councils as bearing ultimate responsibility for the 
governance of the HE Institutions.  The submission of the Performance Plan 
by HE Institutions would provide information to the DHET and in individual 
cases the DHET could engage individual HE Institutions to clarify budget items, 
strategic plans and financial stability of such HE Institution. 

i. The Implementation Manual indicate rather vaguely that public HE Institutions 
“.... should monitor effectiveness and impact of policies implemented to 
address transformation (pg 31(l)). This does not provide for how transformation 
is conceptualised and this may result in inconsistent and incomplete reporting 
on this important dimension. It is recommended that reporting on 
transformation should be premised upon a sectoral conceptual framework of 
transformation accompanied by key performance measures, indicators and 
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targets against which public HE Institutions can provide assessment  of their 
performance in this regard. 
 

 
5.2.2 Bi-annual Reporting 
 

a. The change from “quarterly” (May 2012 Draft Regulations) to “bi-annual / mid-
term” (November 2012 Draft Regulations) is noted and appreciated.  However, 
HESA is still of the view that a better “review and/or analysis” of the annual 
report would be sufficient to address the stated needs of the DHET and would 
then not necessitate the bi-annual reporting. 

b. Mid-term comments on many items within an anticipated Performance Plan will 
not yield meaningful information because final enrolment and graduation data 
does not change significantly in such a short period and the final (audited) 
enrolment and graduation data for year n is only available later in year n+1. 
Much of the bi-annual reporting will therefore have to be done on the basis of 
provisional data, rendering the exercise superfluous. It is suggested that the 
items listed for bi-annual reporting be reviewed and be limited only to items that 
change significantly over such a short period and for which acceptable data is 
available.  In fact, the bi-annual reporting should be limited to financial data in 
the Performance Plan and a mid-term financial assessment by Council. 

c. HESA is of the view that DHET needs to provide clarity in relation to the items 
in the Bi-annual report with specific reference to progress on items in the 
Performance Plan (which are only those that Council committed to the DHET). 

d. In addition, clarity is needed on the submission deadline of the report to the 
DHET. In this regard, HESA’s interpretation of the current wording is that no 
specific deadline date is prescribed but only 30 days after Council has done 
such assessment.  Furthermore, we urge that no format or content should be 
prescribed so that HE Institutions submit in such a format as deemed 
appropriate by each individual HE Institution in preparation for a Council 
discussion and would contain commentary by such a Council. 

e. Bi-annual reporting of pre-determined objectives in HE Institutions cannot refer 
to academic objectives which are only measurable at the end of each year, 
and, strictly speaking, only when students graduate. 

 
5.2.3 Annual report: 

 
a. Correction needed to refer to the previous financial year (not years) (Regulation 

6(a)). 
b. The Annual Report should not be in a prescribed format.  Only the minimum 

content should be specified and such is already outlined in the 2012 Draft 
Regulations. 

c. It should be borne in mind that reference should be made at all times to the 
“apply or explain” principle as per King 3 principles as HE Institutions should 
apply those principles valuable and relevant to them and have a meaningful 
explanation as to why some other principles have not be adopted. 

d. Some clarity of terms should be inserted, “Specifically funded” is not defined at 
the outset, but only designated, restricted and unrestricted.  In the context does 
“specifically funded” means “designated and restricted” (but excluding student 
accommodation) as it is shown separately? 

e. Disclosure of remuneration of Council members and Senior Management 
should not be in prescribed format but only as a note in the audited annual 
financial statements. 

f. Supplementary financial data should only be in a format as agreed between 
the DHET and HESA. 
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g. With regard to minutes of meetings, clarity is needed that such requests and 
submission within 45 days would only be for minutes of meetings that have 
already been approved by Council at their next meeting. 

h. In addition, clarity is needed in the 2012 Draft Regulations that the Annual 
Report is the same as the Integrated Report plus Annual Financial statements 
(already inclusive of the 10 audited predetermined objectives). 

 
5.2.4 Implementation manual: 
 

a. HESA would like to make an urgent request to the DHET to insert into the 
document that the last part (Implementation Manual section) only serves as 
guidelines or examples of what an HE Institution’s Annual Integrated report 
could look like.  It does not establish a tick-box of items that must/should be 
done, nor does it propose Council committees, policies and procedures. 

b. Wording of “must / should” be replaced with “would typically include…” 
c. The section on Performance Reports should be changed to reflect the earlier 

change that it relates to those commitments made by Councils to the DHET. 
 
6 CONCLUSION 
 
Our pleas as HESA is that the DHET revise these 2012 Draft Regulations substantively by 
ensuring that the final regulations affirm and are deeply respectful of the triangular basis of 
institutional autonomy, public accountability and academic freedom, situated within the 
framework of co-operative government which determines the relationship between 
government and the HE sector. It is suggested that this revision takes place by means of a 
joint DHET and HESA task team, and the CHE be formally requested to provide advice as 
contemplated in section 5(2)(h) of the HE Act. 
 
The final Regulations must take into account the roles and responsibilities of councils, which 
are charged with ensuring the effective governance, management and administration of public 
and other funds. That is to say, any requirements of and interventions on the part of the DHET 
must not infringe on the responsibilities of a council and the management of an HE Institution. 
Equally, HESA is deeply concerned that both the scope and the regularity of the proposed 
reporting requirements will increase costs associated with financial administration, including 
the possible need for additional administrative personnel. 
 
HESA acknowledges that in some instances there may be good reasons for more regular and 
comprehensive reporting, but such reporting must avoid placing onerous burdens on all HE 
Institutions as a way of seeking to deal with problems at some HE Institutions. 
 
We alson reaffirm our view that if HE Institutions are to be required to devote considerable 
effort and resources to regular and comprehensive reporting, correspondingly, there must 
exist the necessary capacities and capabilities within the DHET to meaningfully process and 
engage with such reporting. The HE sector’s previous experience with the DHET in this regard 
does not inspire confidence. 
 
HESA would like to caution that the 2012 Draft Regulations presuppose that HE Institutions 
have fairly sophisticated systems of planning, risk assessment, and monitoring and evaluation 
in place to support the DHET’s performance reporting requirements. This may not always be 
the case, and explicit cognizance should be taken of the need for building such capability more 
evenly across the sector. 
 
Finally, the Preamble to the HE Act clearly stipulates that it is “desirable” for HE Institutions to 
enjoy freedom and autonomy in their relationship with the State within the context of public 
accountability. Given the potential impact of the regulations on the autonomy of institutions, 
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HESA would like to request that further engagements between the Ministry/DHET and the 
sector be initiated before these 2012 Draft Regulations are revised for implementation. 
HESA’s concerns detailed under sections 2, 3, 4 and 5 of this document require further 
consultation with a view to ensuring that appropriate balance is maintained between 
institutional autonomy and public accountability within the framework of cooperative 
government. 
 
 
END 
 
 


