
  

Directors:        M.Price  (Interim Chairperson);  S. Badat; A.C. Bawa;  R. Botman;  C. de la Rey; A. Habib; J.D. Jansen; 
M.R. Kgaphola;  D. Kgwadi;  J.M. Mabelebele (CEO); M.S. Makhanya; M.W. Makgoba; F. Mazibuko; P. Mbati;   
K.M. Mfenyana; N.M. Mokgalong; I. Moutlana; T.Z. Mthembu; B.P. O’Connell; P.A. Nevhutalu;  N. Ogude; I.L. Rensburg; 
D.I. Swartz;  M. Tom. 
 
 

 
 
 
28 March 2014  
 
Department of Labour 
Employment Equity Directorate 
Private Bag X117 
PRETORIA 
 
Attention: Ms Kholeka Mputa – email: kholeka.mputa@labour.gov.za  

 
COMMENTS ON THE DRAFT EMPLOYMENT REGULATIONS, 2014 

SUBMISSION TO THE DEPARTMENT OF LABOUR 
MARCH 2014 

 
The Department of Labour published the draft Employment Equity Regulations for public 
comment on 28 February 2014. The regulations give effect to the Employment Equity Act, No 
47 of 2013, which was assented to by the President on 14 January 2014. The draft regulations 
2014 provide practical guidelines on how to implement the Employment Equity law in the 
workplace.  
 
The comments provided herein are intended to be both general comments as well as sector 
specific comments relating to the Higher Education environment. 
 

1. GENERAL COMMENTS 

There are two important new provisions in the regulations which deal with equal pay for work of 
equal value and demographic representation, both national and regional, where the following 
general comments are made: 
 
1.1 Equal Pay for Work of Equal Value 
 
The draft regulations indicate that a shortage of skills may be taken into account when justifying 
a differentiation in remuneration, as long as it is not biased against an employee or group of 
employees based on race.  

 
Universities often, due to market competition and scarce skills, employ black academics at 
remuneration levels above the standard remuneration package in order to secure and retain 
their services and to achieve the targets set in their Employment Equity Plan. 

 
The wording of the regulations as it stands will effectively prohibit universities paying black 
academics more than their counterparts  for equal work of equal value, due to the fact that the 
race of such an employee do play a role in determining his/her remuneration. According to our 
interpretation of the draft regulations, this will no longer be allowed in terms of the draft 
regulations. 
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Clarity should be obtained on the intention and interpretation of the regulations in this regard. 
 
1.2 Demographics 

  
The constitutionality of the use of the demographic profile of the national economically active 
population is questioned. If applied strictly it, may have the effect of preventing persons from 
some of the designated groups from being employed at senior levels, due to the difference in 
the demographic profile of the national and regional economically active population. 

 
The demographic profile of the country does not necessarily reflect the local or regional labour 
pool. Nor do the national or regional demographic profiles and/or labour pools accurately reflect 
the labour pool from which universities and higher education institutions in general are 
constrained to recruit in the categories of academic and professional support staff, where a 
university qualification is a minimum requirement – in the case of academic staff a senior 
postgraduate qualification. These two categories make up the majority of staff in some higher 
education institutions – roughly up to 75%. 

 
It is, therefore, at present unrealistic to require the workplace in the higher education sector to 
mirror the country’s demographics. While it is acknowledged that steps need to be taken to 
move towards a situation where the composition of the workplace, also in higher education, 
more closely resembles national and regional demographics, this is a long-term goal. In the 
short to medium term, a nuanced approach is needed to ensure that the vital role the sector 
plays in the development of a competent workforce is not compromised. 

 
2. DETAILED COMMENTS  

Section B:  Unfair Discrimination 
 

4(1)(d): The physical environment in which a job is performed does not increase the job’s value.   
 

The grade of a job cannot be altered because of the environment in which it is 
undertaken.  Such factors are usually compensated by way of allowances. 

 
This sub-section should be deleted. 

 
4(1):  An additional sub-clause should be added as sub-clause (e):  “the provisions of any 

applicable collective agreement”. 
 
4(4):  Clarity is required on this sub-section, particularly the reference to the “classification” of 

job in terms of a sectoral determination.   
 
5(1):  An additional sub-clause should be added as sub-clause (h):  “the provisions of any 

applicable collective agreement”. 
 

5(3):  The following qualification should be added at the end of the sentence: “unless it is to 
achieve the purpose of the Act, or the Employment Equity plan of the employer”. 

  



6(5): The word “any” should be replaced by the word “relevant”. 
 
 Section C:  Duties of a Designated Employer 
 
1(5)(a): Demographic data do not reflect the labour pool from which employers must draw their  

employees.  It is impossible, at this stage, to reflect demographics in the workplace.  
The emphasis should be on the composition of the available labour pool, given 
operational requirements, and not on demographics. 

 
1(3):   This issue requires further consideration.  If a disability is not declared the person cannot 

be included in the disability figures for Employment Equity Reports.  There are also 
safety considerations that need to be taken into account.  In certain environments 
undeclared disabilities could place the person and his or her co-workers in danger. 

 
 Section D:  Enforcement Mechanisms 
 
3(2):  The Act does not stipulate that the national economically active population should be 

used for the upper three levels (Top Management, Senior Management and 
Professionally Qualified).  The determinant should be the pool of suitably qualified 
people, not the national economically active population.  Some skills are in short supply 
and it would be unreasonable to expect employers to make appointments from 
designated groups if the skills are simply unavailable.   

 
 Form EEA1 
 
 Women have been omitted from the list of designated groups. 
 
 Form EEA8 
 
 It would be extremely useful if Statistics SA could collect data on qualifications as well 

as on the race and gender of the economically active population. 
 

I trust that the above comments would be considered by the Department of Labour.  If you wish 
to discuss these comments in more detail, you are welcome to contact me at Tel: 012 481 2842 
or Email: admin@hesa.org.za.  
 
Yours sincerely,  

 
 
DR JEFFREY MABELEBELE 
CHIEF EXECUTIVE OFFICER 
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