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Submission to the Portfolio Committee on Higher Education & Training on  

The Higher Education Amendment Bill, [Bill 36-2015]  

by Universities South Africa (supported by the University Chairs of Council Forum 

(UCCF)) 

Introduction 

1. Universities South Africa welcomes this Bill.  

Preamble 

2. This Bill must be read in context. 

A.  South Africa’s universities are important social institutions contributing to the 

strengthening and deepening of our still nascent democracy, to the growth of the 

national economy and to the emergence of a society that is socially just with 

progressively lower levels of inequality. It is important therefore that the Higher 

Education Act (and its various amendments) provides for the highest possible 

impact of higher education on these important social projects. 

B.  The Higher Education Act 101 of 1997 is a sophisticated piece of legislation in 

that it provides for a governance system for universities and the university sector 

by using three powerful concepts: institutional autonomy, corporate governance, 

and accountability. These are global concepts but the Higher Education Act of 1997 

provides for a systemic and integrated approach that ranks highly amongst 

university systems around the world. 
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C.  Each of these is critical to the wellbeing of any higher education systems. It 

should be understood, however, that none of these concepts is absolute. They are 

all shaped by the sociopolitical context in which universities and their 

programmes of higher education are embedded.  

D.  Institutional autonomy is globally recognised as an essential element in the 

governance of higher education systems for them to function optimally. It 

represents the opportunity for an institutional governance framework that ensures 

that the institution serves public purposes instead of the more instrumentalist 

purposes driven by political or market goals. Institutional autonomy provides the 

basis for the unfettered production of new knowledge by supporting academic 

freedom and other key elements required by the academic enterprise. Without 

institutional autonomy we face the danger of constraining the traditionally 

expansive role of universities to narrow purposes that serve powerful social, 

political and economic poles in society.  

E.  Institutional autonomy is counterbalanced in the South African context by a 

clearly defined approach to public accountability. On the one hand institutions are 

required to be accountable to the national government via the newly introduced 

biannual reporting system based on various kinds of matrices that are negotiated 

between each university and the Department of Higher Education and Training, 

under the guidance of the Auditor General of South Africa. On the other hand 

universities must be accountable to the public more generally. Each university has 

its own publics and finds ways to be accountable to them.  

F.  Universities South Africa is concerned that this Higher Education Amendment 

Bill if it passes parliamentary muster will undermine the fine balance set up in the 

Higher Education Act of 1997 between the institutional autonomy and public 

accountability. In our opinion, it does this by progressively confusing these two 

concepts. For instance, the provisions in the Bill referring to new powers for the 

Minister of Higher Education and Training in shaping the transformation agenda 

of the universities directly undermine their institutional autonomy. 

In keeping with the spirit of the Higher Education Act of 1997, the objectives laid 

out in the Bill should be achieved through strengthening the provisions for 
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institutional accountability rather than through the weakening of the institutional 

autonomy paradigm. This route presents grave dangers for the long-term 

sustainability of South Africa’s universities.  

Structure of this submission with an appendix 

3. We place on record our appreciation to the Department for the extent to which the 

Department made it possible for a delegation of Universities South Africa (then 

HESA) and a delegation of the University Council’s Chairs’ Forum of South Africa 

(UCCUF-SA) to make submissions and engage with the Task Team.  

 

Not all our representatives’ submissions were accepted and we will ask your 

committee to consider a number of detailed points in the drafting of the Bill; these 

detailed points are contained in an appendix and Universities South Africa will deal 

with these in submissions to your committee.  

 

In this submission we deal with the key issues which we believe your committee 

and Parliament need to grapple with.  

 

Foremost of these are the provisions providing new powers for the Minister and 

the attempt to provide clarity in the typology of [public] higher education 

institutions   

Ministerial powers and the autonomy of public higher education institutions (clause 3 

of the Bill) 

4. The principal Act provides (Section 3(1)) that the “Minister must determine policy 

on higher education after consulting the CHE”. Such policy must be published in 

the gazette and must be tabled in Parliament. What the Bill now seeks to do is to 

empower the Minister to  

 “Determine transformation goals for the higher education sector and institute 

appropriate oversight mechanisms”; and  

 “Develop articulation and recognition of prior learning frameworks for the post 

school education and training system” 

5. These must be in terms of the policy contemplated in 3(1).  
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6. No consultation with the CHE is required.  

 

7. Your committee has been told that PAJA1 infuses this Bill2.  

 

8. As that may be, we do not see how PAJA can ensure that the necessary 

consultation that should precede the determination of transformation goals or the 

instituting of oversight mechanisms takes place.  

 

There is a self-evident need for every public HEI to set transformation goals for 

itself, and a compelling case for the Government of the day to be able to set 

transformation goals for the public higher education sector (and arguably for the 

private HE sector as well). But the power sought in this provision is unfettered. 

That is the first problem. The second is the inroad this power might make on the 

institutional autonomy of public higher education institutions; that autonomy is 

one of the objects of the legislation and is set out in the preamble to the principal 

Act3.  The third is the lack of definition and common understanding of the term 

“transformation” which makes this proposed provision vague and difficult to 

implement, liable to lead to subjective implementation and thus open to legal 

challenge.  One university has suggested that this proposed provision (the 

proposed subsection 3(3)(b)) may not pass constitutional muster. 

 

The understanding of transformation within the Higher Education Sector is 

varied. If transformational goals were to be outlined for the sector as a whole it 

would be the role of each Council to set specific institutional transformational 

objectives in alignment with these broad goals. Progress in achieving these goals 

could then be reported to the DHET on an annual basis via the statutory Annual 

Report without the need for an oversight mechanism. 

 

The Minister’s power to determine policy is conditional upon the Minister 

consulting the CHE; we believe that the power to determine transformation goals 

                                                           
1 The Promotion of Administrative Justice Act 2000,Act No 3 of 2000  
2 Minutes of the Department’s briefing to the Portfolio Committee on B36-2015 
3 The preamble states: “AND WHEREAS IT IS DESIRABLE for higher education institutions to enjoy freedom and 
autonomy in their relationship with the State within the context of public accountability and the national need for 
advanced skills and scientific knowledge;” 
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and institute oversight mechanisms should similarly be after consultation with the 

CHE.  In the detailed submissions we suggest an amendment to the draft clause to 

provide for this.  

 

It has been suggested that the problems associated with this clause would be dealt 

with in the Bill to include definitions of “transformation” and “transformation 

goals”. These terms are used in current social and political debates but it has been 

suggested that, absent definitions, they have no ascertainable legal content. 

 

9. The second half of this proposed section deals with frameworks for RPL 

(recognition of prior learning) and articulation. These are important policy areas.  

Articulation and recognition of prior learning (RPL) frameworks for the post 

school education and training system will promote access to higher education 

learning pathways for youth and adults not in education, employment or training 

(NEETs). Such frameworks require extensive consultation and discussion with 

stakeholders (such as Universities South Africa, the CHE and SAQA).  

10. In the past two years considerable progress has been made by SAQA in 

determining policy on RPL and on articulation; and SAQA has determined polices 

on both on RPL and on CAT (credit accumulation and transfer). Universities South 

Africa participated in the development of these policies and with minor 

reservations supported them. We are not sure why the Act is now being amended 

in this way, and draw attention to the possibility of confusion in these policy areas. 

In the appendix we suggest alternative ways of dealing with this. 

A typology of (public) higher education institutions 

11. The Bill (in the definitions section, in Section 20(5) and in section 51 attempts to 

introduce a new typology of institutions. If enacted this will  

 Provide for three types: universities; university colleges; and higher education 

colleges; 

 Provide for private higher education institutions that meet the criteria to 

be laid down in regulations that will determine whether an HEI (public or 

private) may style itself as a universities, university colleges or higher 

education colleges.  
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12. While we welcome this we have three concerns. First, the criteria for recognition 

of each are to be determined by the Minister and prescribed by regulation. 

Secondly, this typology fails to address, or take account of the existing (non-

statutory) typology of university, comprehensive university and university of 

technology. Thirdly, this fails to take deal with the important category of technical 

and vocational colleges and the place of TVET Colleges in the range of public and 

private providers of further and higher education. 

 

13.  On the first point: the criteria for distinguishing between these types are of such 

importance that we believe that these should be set by Parliament in the Act and 

not relegated to subordinate legislation.  For this reason and because the typology 

needs to resolve both questions of differentiation and nomenclature, Universities 

South Africa proposes that your committee ask the Department to provide a 

comprehensive solution to this problem.   

 

14. Our reading of the amendments to Section 51 leads us to conclude that the 

intention is that private HEIs that meet the criteria to be set by regulation would 

also be allowed to style themselves as universities, or university colleges or higher 

education colleges; if the criteria are appropriate we would support this. But we note 

a drafting problem: the proposed definitions provide that the regulations will be 

prescribed by the Minister in accordance with sections 3(3)(a) and 20(5)(b); section 

20 relates only to public HEIs while there is no 20(5)9b) in the principal Act, nor 

does the Bill propose one. In our detailed proposals we suggest and amendment 

to cure this.  

Powers of public higher education institutions to invest 

15. Public HEIs have had full juristic capacity.  

 

Section 20 of the principal Act provides for this.  

 

Subsection 20(5) of the principal Act limits this. It does so for good reason. It 

provides that a public HEI may not alienate immovable property (or grant to any 

person a real right or servitude on any immovable property) where this property 

was acquired with the assistance of the State.    



Submission by Universities South Africa on the Higher Education Amendment Bill, [B36-2015] 

 

7 
 

 

While the introduction of the proposed subsection 20(5A) – to define allowable 

categories of investments – may seem innocuous at first sight, it is not so, as by 

defining where a public HEI may invest it may preclude other forms of 

investment. In particular it at very least leads to the interpretation in law that a 

public HEI may not invest in, say, a spin-off company.  

 

The history of this proposed provision is important and in setting out this history 

we believe we may be better able to show why it is problematic. 

 

An early draft of the Bill contained the following provision: 

                 Section 27 of the principal Act is hereby amended— 

(a)  by the insertion after subsection (1) of the following subsection: 

“(1A) The council of a public higher education institution may with the approval of the Minister and subject 

to the regulations contemplated in section 69(dAA) establish separate legal entities and business 

enterprises and acquire business interests in existing entities and enterprises.”. 

(version in the 9 October 2014 draft of the Bill) 

 

A subsequent version provided a softer version of this:  

 
“(1A) he council of a public higher education institution may, subject to the regulations contemplated in 

section 69(dAA), establish separate legal entities and business enterprises and acquire business 

interests in existing entities and enterprises” 

(version in the 14 October draft of the Bill) 

 

Representatives of Universities South Africa suggested that if the proposed 

subsection  1A were to be included  important provisos were needed, as follows:  

 
“(1A) The council’s powers to establish or acquire an interest in a separate legal entity, or to transfer any 

assets, including any real right in immovable property, to a trust or a non profit company, shall be 

subject to such regulations, including regulations on annual reporting, as may be prescribed by the 

Minister in terms of section 69(dAA) provided that the regulations prescribed by the Minister may 

not limit the council’s powers  

(a) to establish, or to licence, or to acquire an interest in a separate legal entity where the purpose 

of so doing is to commercialise its intellectual  property; or 

(b) to invest with a financial institution as defined in section 1 of the Financial Service Board Act, 

1990 (Act no 97 of 1990) and/or in securities listed on a stock exchange  as defined in section 

1 of the Stock Exchanges Control Act, 1985 (Act no 1 of 1985) and/or in such other prudent 

investments in financial investments and assets as the Commissioner for the South African 

Revenue Service may determine for public benefit organisations. 
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16. What the Bill before Parliament now does is to limit the ordinary powers of a 

juristic person to invest, by using the second of two proposed provisos (which 

were provisos to an unrelated provision that has been dropped from the Bill) 

without the first of these. 

 

17. We submit that there will be unintended consequences if Parliament enacts the 

provision in the form that now appears and that these will severely and 

unnecessarily limit the ability of public universities to profit from the beneficiation 

of its intellectual property.  In the appendix we suggest alternative amendments 

to prevent this. 

The 2012 Amendments put right 

18. Universities South Africa welcomes the large number of amendments that are 

proposed to deal with the egregious provisions introduced by the 2012 amending 

legislation. The proposed provisions, and the re-ordering of key sections of the Act 

that the Bill proposes, deal with the majority of the concerns of Universities South 

Africa to the apparatus of ministerial directives, assessors and administrators. In 

the appendix we argue for the inclusion of a section on the application of PAIA 

and PAJA to the Act; this, too, would deal with the concerns of Universities South 

Africa (and the courts) for the need for the necessary powers in relation to 

directives, assessors and administrators to be exercised in accordance with fair 

process. We are worried by one specific provision: one of the grounds for issuing 

a directive is where the Minister has reasonable grounds to believe that a Council 

or the management of an HEI: “ has acted in an unfair, discriminatory or wrongful 

manner towards a person to whom it owes a duty under this Act or any other 

law”.  Where an individual has reasonable grounds to believe that this is the case 

he/she/they has remedies available to him/her/them, and should use these (the 

courts or the CCMA) rather than seek Ministerial intervention of this kind. 

  

19. We will be making a number of minor suggested amendments to the Bill to clarify 

some points of details.  
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Strengthening the position of Institutional Forums 

20. The Institutional Forum (IF) was a key feature of the 1997 Act. The intention was 

to carry into the post 1997 dispensation that energy and enthusiasm that 

characterised broad transformation fora in public higher education institutions in 

the late 1980s and the early 1990s. In most cases this objective has not been realised. 

It has been suggested that one of the difficulties that IFs experience is that Councils 

ignore them. If the proposed provision contributes to resolving that problem it 

may help to infuse new energy into institutional fora.   

 Provisions governing conflicts of interest and the definition of an employee 

21.  The proposed changes to the provision on conflicts of interest are supported 

Universities South Africa welcomes any measures to ensure that all decisions are 

disinterested, particularly where procurement or appointments are involved.  We 

do however wish to suggest minor changes to these provisions, which read with 

the exiting definition of an employee and that proposed definition of a spouse, are 

impractical. These points are deal with in the detailed memorandum.  

 Private higher education institutions 

22. The Bill envisages allowing private HEIs that meet the envisaged criteria to be 

styled universities, university colleges of higher education colleges. Universities 

South Africa has no quarrel with this. But this object underscores our view that 

further thought is needed on the envisaged typology of higher education  

institutions and our view that the criteria for distinguishing and differentiating are 

better provided for in the Act than in regulations.   

Degrees improperly obtained (clause 36 of the Bill)  

23. We welcome the proposed provisions. 

Qualifications and part-qualifications of the sub-framework for trades and 

occupations (clause 37 of the Bill)  

24. Universities South Africa does not understand the purpose of the proposed 

provision (clause 37 of the Bill). The Act as it now stands allows a public HEI to 

offer a qualification or part qualification on the sub-framework for trades and 

occupations, where the Minister approves of this. The Bill now proposes to invert 
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this and give the Minister power to compel a public HEI to do so.  Universities 

South Africa does not support this provision. Such qualifications or part 

qualifications will ordinarily not form part of the curriculum of a university. The 

Memorandum on the Bill gives no reason for the proposed provision. 

Universities South Africa 

15 February 2016 

For detailed proposals see the enclosed appendix 


